The CCW: Re-legitimizing cluster munitions and de-legitimizing the partnership between civil society and concerned states
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Negotiations on cluster munitions within the Convention on Conventional Weapons (CCW) framework are slated to start in a full-force, final attempt to secure agreement on a protocol text during the upcoming CCW 4th Review Conference in Geneva from 14–25 November. While raising alarm bells throughout the anti-cluster munition community, these negotiations have significant and potentially far-reaching implications for multilateral disarmament processes. At one level, there are concerns about protecting the standard of the Convention on Cluster Munitions (CCM) and ensuring meaningful steps forward to address the humanitarian harm caused by these weapons. At another level, there are concerns about protecting the humanitarian-centered partnership between governments and civil society as a viable model for disarmament negotiations and maintaining respect for the integrity of international humanitarian law (IHL).

The fundamental flaws contained in the draft Chair’s protocol text are manifold. The text prohibits the use of cluster munitions produced before 1 January 1980, an arbitrary date not associated with any technological improvements in cluster munition production. These cluster munitions are already 30 years old and of little military value. By the time a CCW protocol is adopted and enters into force, these weapons are likely to be over 40 years old and slated for destruction regardless of any CCW regulation. The draft protocol legally permits the use of all other cluster munitions and contains specific exceptions allowing the continued use of cluster munitions with a so-called 1% failure rate, one or more vaguely defined “safe guards,” and blanket exceptions for undefined “anti-ship” and “anti-runway” munitions. The protocol also foresees a 12 year transition period during which any and all cluster munitions can continue to be used.

Proponents of the protocol claim that it will affect mythical calculations such as “90%” of the world’s cluster munition stockpiles not covered at present by the CCM, as certain major military powers refuse to be bound by its provisions. This is deeply misleading. What the protocol does provide, however, is legal cover for the use, production, stockpiling, and transfer of these country’s munitions, which include nearly every single type of cluster munitions that have been used to date and have repeatedly been demonstrated to cause unacceptable humanitarian harm.

The CCW negotiations thus strive to permit and re-legitimize the use of cluster munitions, which are already banned on humanitarian grounds by the CCM. The negotiations run counter to the positive obligations contained in Article 1(c) and Article 21 of the CCM. States Parties’ obligations under the CCM to not assist, encourage, or induce any activity relating to the use, production, stockpiling, and transfer of cluster munitions, to discourage use, and to promote norms that stigmatize these weapons are at odds with the participation of these states in the creation of a lower legal standard that allows for and facilitates cluster munition use in the future.1
Encourage others to join the convention
States Parties are obliged under Article 21(1) to take concrete actions to encourage non-States Parties to ratify or accede to the CCM. However States Parties choose to do this—whether through multilateral forums, bilateral contacts, or both—according to the Oxford commentary on the Convention, “the positive legal obligation on States Parties introduced by the words ‘shall encourage’ will not be satisfied if States remain silent on the matter in relevant contacts with representatives of States not party.”2
The CCW is a place for such contacts, and States Parties should make use of the opportunity to encourage others to join the Convention in their many interactions with non-States Parties, bilaterally and multilaterally.  Many countries have made public statements throughout the course of the negotiations of a proposed CCW protocol calling on all countries to join the CCM.

These statements will be undermined, if not rendered entirely symbolic, however, if the States Parties making them are simultaneously developing an alternative to joining the CCM. The adoption of a CCW protocol would provide an “out” for countries that have not yet joined the CCM by allowing them to adopt weak standards while claiming to be meaningfully addressing the humanitarian harm caused by cluster munitions. It is difficult to reconcile efforts by States Parties to the CCM to promote the proposed weak CCW protocol with their obligations to work toward universalization of the CCM.3
Promote the norms
Article 21(2) further obligates States Parties to promote the norms of the CCM.4 Discussions over the last several years in the CCW have revealed the extent of the sea-change of international opinion brought about by the CCM. This is evident in the considerable shifts of national positions of a number of large military powers not party to the Convention, which now concede that cluster munitions can cause humanitarian harm on a level that merits at least some restrictions on their use.

However, for States Parties to the CCM, working for the achievement of an agreement requiring non-States Parties to take small ambiguous steps towards distant restrictions on the use, production, stockpiling, and transfer of certain cluster munitions is fundamentally at odds with promoting the absolute norms of the Convention, which ban such activities categorically and immediately. In addition, stigmatizing the use of a weapon through absolute prohibitions has shown to be a much more powerful tool for influencing the behavior of non-States Parties than weak and permissive legal regulations. For example, the stigmatization created by the Mine Ban Treaty’s absolute ban significantly decreased use of antipersonnel landmines even by non-States Parties.

Discourage use of cluster munitions
Article 21(2) requires States Parties to make their best efforts to discourage the use of cluster munitions.5 Under Article 1, States Parties are further obligated not to do anything that would encourage the use of cluster munitions or assist in activities that facilitated future use of cluster munitions, including in non-conflict situations.

Proactively working towards the adoption of the CCW protocol that would permit continued use, production, transfer, and stockpiling of cluster munitions, however, is clearly not discouraging future use. States actively condemning the use of cluster munitions, as seen in recent conflicts in Libya and Thailand/Cambodia, should not then allow the adoption of an agreement that establishes a new legal framework for the continued use of the very same weapons.6
Conclusion
States that have joined the CCM must not be complicit in the adoption of a protocol which would re-legitimize banned cluster munitions, weaken the norm against their use, and provide a disincentive for non-States Parties to join the CCM.7
The International Committee of the Red Cross has voiced strong criticism of the Chair’s protocol text under discussion as risking the fragmentation of IHL and establishing a dangerous precedent through which international law is regressed by the adoption of a weaker agreement following the adoption of a high standard on an issue. Other UN organizations have raised strong opposition to the protocol, including the UN Development Programme, UN Mine Action Service, and UNICEF, which have pointed out that the draft would allow the continued use of all cluster munitions that have repeatedly caused deaths and injuries to deminers in the field.

Given the lack of humanitarian provisions in the draft protocol, questions arise over the motivation of the handful of states not party to the CCM, which are working so assiduously in the CCW to obtain weak standards regulating the use of cluster munitions. These efforts are arguably as much about process as they are about cluster munitions. The one state most committed to obtaining consensus on a bad protocol seemingly at any cost is a state that has not joined either the Mine Ban Treaty or the CCM and has strongly attempted to thwart both the Ottawa and Oslo Process, a suspicion which has been resoundingly confirmed by the recent deluge of Wikileaks cables relating to cluster munitions.
The message being sent to the multilateral disarmament community is clear: initiatives undertaken in partnership with governments and civil society outside of stalemated UN frameworks to achieve results amongst the willing will be undermined and in effect re-negotiated by major powers opposed to these endeavors. To those states that argue that forcing these major military powers to agree to “something” in the CCW is better than nothing—we should ask, at what price? Is worth risking undermining the credibility of a model that has been widely celebrated as the future of multilateral and humanitarian disarmament? At a time when progress is being made towards an Arms Trade Treaty and calls are being made to take stalled talks on a Fissile Material Cut-off Treaty outside of the Conference on Disarmament? To risk undermining the power of the CCM to bring about the humanitarian benefits that were so proudly fought for by States Parties and signatories? It is far too high a price to pay for weak, ambiguous, far-off restrictions on cluster munitions likely to have little or no impact on the ground. Fundamentally, it is a price that states who are proud supporters of the Mine Ban Treaty and CCM and active leaders in the Ottawa and Oslo processes should not be willing to pay.
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Notes
1. Articles 21(1) and 21(2) of the Convention on Cluster Munitions govern the relationship between States Parties and non-States Parties to the convention and set out positive obligations, which States Parties are legally bound to carry out. Article 21(1) mandates that States Parties encourage non-States Parties not party to join the convention, with the goal of attracting universal adherence to the convention. Article 21(2) contains a legal obligation for States Parties both to “promote the norms” of the convention and to make “best efforts to discourage States not Party to this Convention from using cluster munitions.” Article 1(c) prohibits assistance, encouragement, or inducement of any act prohibited by the convention. The positive obligations of Article 21 are unprecedented in a weapons treaty. As such, while clearly established under the convention as binding legal obligations, they have yet to be concretely interpreted, since there is no established precedent or definition for what activities constitute “promoting” the norms or what is meant by “best efforts” to discourage use. Two commentaries on the convention provide guidance for the interpretation of these obligations. The Vienna Convention on the Law of Treaties should further inform their interpretation. See Gro Nystuen and Stuart Casey-Maslen, eds., The Convention on Cluster Munitions: A Commentary, Oxford University Press, New York, 2010 and Human Rights Watch, “Staying True to the Ban on Cluster Munitions: Understanding the prohibition on assistance in the Convention on Cluster Munitions,” June 2009.

2. Gro Nystuen and Stuart Casey-Maslen, eds., The Convention on Cluster Munitions: A Commentary, Oxford University Press, New York, 2010, pp. 566-567, emphasis added.

3. The danger posed to the universalization of the Convention on Cluster Munitions is not hypothetical and is already apparent in the policy positions of a number of states who have indicated their preference for a protocol on cluster munitions within the framework of the CCW. States such as Argentina, Belarus, Brazil, Estonia, Finland, Greece, Latvia, Poland, Romania, Serbia, Turkey, and Ukraine, all committed to the Mine Ban Treaty, are amongst those opting to support negotiations on a CCW protocol and wait for their conclusion, rather than take meaningful steps towards acceding to the CCM. The pace of accession to the CCM for more than a dozen other states, also States Parties to the Mine Ban Treaty, could also be at risk. Beyond providing political cover for states to remain outside the CCM, a CCW protocol will allow them to go slow and do little on the issue

4. Human Rights Watch’s commentary on the CCM, “Staying True to the Ban on Cluster Munitions,” states that the positive obligations of Article 21 “impose positive duties on states parties to ensure that the convention’s norms are spread widely. They require states parties to abide by the rules of the convention in all contexts and to try to persuade others to do the same.” In “all contexts” would also include inside of the CCW framework. Human Rights Watch, “Staying True to the Ban on Cluster Munitions: Understanding the prohibition on assistance in the Convention on Cluster Munitions,” June 2009, pg. 10.

5. Like the other positive obligations of Article 21, this obligation is broadly understood to apply in all contexts. The Oxford commentary on the convention states clearly that “the obligation to discourage use is … general and not limited to situations of interoperability.” For example, the commentary states that beyond conduct in armed conflict and joint military operations, “use” could comprise a range of activities such as training and exercises not covered by the limited exceptions for the purposes of detection, clearance or destruction techniques, or the development of countermeasures. Gro Nystuen and Stuart Casey-Maslen, eds., The Convention on Cluster Munitions: A Commentary, Oxford University Press, New York, 2010, pg. 569.

6. The nature of the obligations that the CCM establishes are firmly rooted in its object and purpose, which are clearly stated in the preamble as the determination “to put an end for all time to the suffering and casualties caused by cluster munitions.” The prohibition on use, combined with stockpile destruction obligations and prohibitions on production and transfer, further shows that the convention fundamentally aims to eliminate cluster munitions. Under Articles 26 and 18 of the 1969 Vienna Convention on the Law of Treaties, States Parties to a treaty are required to act in good faith in implementing their obligations under the treaty and are “obliged to refrain from acts which would defeat the object and purpose” of the treaty. Actively negotiating a legal instrument that would legitimize and even facilitate the future use of cluster munitions and the predictable subsequent humanitarian suffering would be contrary to both the object and purpose of the CCM and arguably, the provisions of the Vienna Convention. The Vienna Convention is considered to be customary international law, binding on all states.

7. Certain delegates to the CCW have countered that while the protocol would be contrary to the obligations of States Parties to the CCM, those states could simply opt not to ratify the protocol. However, even participating in the negotiations and facilitating the adoption of a protocol that allows the continued use of a broad group of cluster munitions could in itself contravene both the object and purpose of the CCM as well as its Article 21 and 1(c) obligations. States Parties to the Convention should thus not allow the adoption of a CCW protocol that is not complementary to the CCM. Concretely, they should not accept any protocol that permits the future use, production, transfer, and stockpiling of cluster munitions, which would be contrary to the object and purpose of the Convention “to end for all time” the suffering caused by cluster munitions.

